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P r e f ac e

This is a book we never expected to write. In October 2014, we were both 
happily working on other research projects during our academic sabbaticals 
from teaching at law school. In the wake of the two October terrorist attacks, 
we knew things would change in Canada. We hoped they would change for 
the better. We feared they would not.

In the immediate aftermath, we wrote “if the attack on Parliament and 
on Canadian Armed Forces members constituted a failure by the state to 
exercise its fundamental ‘night watchman’ function, it was probably not a 
failure of law.”1

But we feared a legal overreaction based on the false idea that “legal fixes” 
would prevent reoccurrences. The Criminal Code, we argued, grows in girth 
“not because the evil of humans is ever mutable, but because high-profile 
manifestations of that evil demand a new political response of some sort . . . It 
will be next to impossible for parliamentarians to resist the lure of new legal 
enactments, some responsive to these recent events and some more distantly 
related.”  

We endorsed the need to learn lessons from the attacks, especially an-
swers as to why there was enough evidence to keep Martin Couture-Rouleau 
off flights (or more specifically, revoke his passport) but not to prosecute 
him. We predicted a reawakening of government interest in the 2010 Air 
India Commission report that had examined Canada’s most deadly act of 
terrorism.
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We urged that any new “law project or proposed power must be evaluat-
ed on its own merits. This requires time for deliberation.” We hoped that new 
legislation would “recognize (as was not done in the post 9/11 legislation) that 
oversight and review of security in Canada is in disarray and that public con-
fidence requires effective accountability that can keep pace with increased 
and integrated security activities.” We also warned that we 

cannot prosecute or detain our way out of the radicalization problem. 
Although this truth has become surprisingly politically contentious, the 
sociology of anti-terrorism cannot be ignored. Outreach and partnerships 
in Canada’s diverse Muslim community is necessary. We should also be 
aware that heavy handed approaches, especially those focusing on speech, 
might have the unintended consequence of being counter-productive.

But we expressed confidence that lawmakers would appreciate the need 
to build restraint into the foundation of new powers. 

Boy, were we wrong. In its content, the bill the government tabled on 30 
January 2015 — Bill C-51 — was the most radical Canadian national security 
law ever legislated during our career as scholars and analysts of such things. 
And that means it was the most radical national security law ever enacted 
in the post-Canadian Charter of Rights and Freedoms2 period. In a dubious 
accomplishment, it managed to raise acute rights issues that already are being 
challenged under the Charter, while rejecting security improvements that the 
Air India Commission recommended were urgently needed. 

We were wrong also that our government and Parliament would exhibit 
careful deliberation, of the sort witnessed during the immediate post-9/11 
period for Canada’s original 2001 anti-terrorism law. For the first time in our 
careers, and perhaps ever, the government chose national security as a polit-
ical wedge issue with an eye on an upcoming election — in this case, the one 
that would take place in October 2015. The government made sure that the 
law was rushed through Parliament with minimal amendments. The politics 
around the bill became polarized, and at times, toxic. Complex issues were, 
on both sides, too often reduced to slogans and talking points. The debate 
was — to paraphrase Thomas Hobbes — nasty, brutish, and short.

And we were wrong that there would be lessons-learned exercises flowing 
from the October attacks. To be sure, the police investigated the Ottawa at-
tack and redacted versions of their investigation were eventually released, but 
there was no public, broader effort to piece together how things were not pieced 
together before the attack. This stood in stark contrast to what occurred in 
the aftermath of another recent attack in another democracy — Australia.

Canada was, in other words, getting it wrong. We decided, therefore, to 
set aside other projects, and just start writing. We never set out to be pro-
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tagonists in a political drama. Rather, we are two academics who, by dint of 
expensive educations and even more expensive careers financed by taxpayers 
and tuition-paying students, have spent years trying to understand national 
security law. One of us (Roach) spent six years working on both the Arar and 
Air India Commissions of Inquiry. The other (Forcese) wrote the leading (okay, 
the only) text on Canadian national security law. 

Our approach to national security law — and every other area we work 
in — reflects a commitment to academic engagement and a belief that no so-
ciety that protects academic freedom should tolerate academic silence when 
points of subject-matter expertise are at issue.

We were also cognizant that, unlike our colleagues in the United King-
dom and the United States, we do not enjoy the company of large numbers 
of other law professors with a national security focus, and we do not live in 
a country whose security agencies have invested regular and sustained effort 
to develop and cultivate understanding outside of their siloes. And unlike 
the United Kingdom and Australia, we do not benefit from the role of an 
“independent reviewer” of terrorism laws — someone who is given access 
to government secrets and is charged with reporting publicly on the use and 
development of anti-terror law. 

We first saw Bill C-51 on its release on January 30 and were astonished at 
the evident disconnect between its radical content and that of the short and 
misleading “backgrounders” issued by the government. Right away we com-
mitted to offering whatever insight we had to help fill Canada’s awkward gap 
in anti-terror policy deliberations with what we called “real time scholarship.” 
With the assistance of our publisher, we set up www.antiterrorlaw.ca and, 
during what we dimly recall as a busy and very cold February 2015, began 
posting lengthy “backgrounders” — legal analyses — on various aspects of 
Bill C-51. They were (and remain) free to download at www.antiterrorlaw.ca. 
We wrote many op-eds and essays for popular media,3 and fielded more press 
calls than we could count. And we appeared in front of parliamentary com-
mittees, when invited to do so. Since we began in January 2015, we haven’t 
really stopped, and this book is the culmination of our deliberations.

Given its genesis, it is not your typical academic enterprise. Yes, we have 
poured as much detail and substance into it as we thought our readers could 
bear. But we want — need — there to be many readers, and not just lawyers 
working in the obscure, underpopulated area of national security law. We 
have, therefore, focused as much on policy as on law. And we have done our 
best to make both understandable to people who have not spent a career navi-
gating the proverbial weeds in this obscure area of law, policy, and practice.

Although perhaps unusual for an academic work, we have been pointed 
in our criticism where pointed criticism is warranted. Our opinions are part 
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of this book, and we make no attempt to hide them. It is probably inevit-
able that our criticisms will irk and perhaps wound officials inside executive 
government, hard pressed daily to protect Canada while we have the luxury 
of writing overlong critiques. We may also annoy those who review these 
security agencies, and disgruntle parliamentarians who act in complete good 
faith, but not always on the basis of good information. 

If we do displease any of these people, it is with considerable regret. Our 
purpose is not to condemn their hard work — quite the contrary. Our pur-
pose is to acknowledge how much of that hard work takes places in a security 
system much more dysfunctional than it should or could be. When fingers 
are pointed, we wish them directed at those with the power to fix this un-
satisfactory situation; and in our system, ministers are ultimately responsible 
for the conduct of government.

There are also those who will criticize us for the very existence of our cri-
tique. Some in Canada’s increasingly polarized political world will imagine 
partisanship lies behind it — especially our willingness to address the lan-
guage and conduct of Prime Minister Stephen Harper and his ministers. But 
that accusation only has merits if you conflate non-partisanship with neu-
trality on the issues. If our focus is on the Harper government, it is because 
it was on that government’s watch that the events of October 2014 occurred. 
We supported the Harper government’s 2013 enactment of four terrorism 
offences aimed at foreign terrorist fighting and we opposed the 2015 reforms 
in part because of our belief that they will make such offences more difficult 
to prosecute.

The Harper government is the only government that has had a chance to 
respond to the 2006 Arar Commission’s recommendations about the need to 
modernize the independent review of national security or the 2010 Air India 
Commission’s recommendations (affirmed in 2011 by a unanimous Senate 
committee chaired by Senator Hugh Segal) about the urgent need to improve 
how Canada investigates and prosecutes terrorism. The fact that the Harper 
government failed to respond to the warnings of these and many other reform 
proposals is what steers our criticisms, not the colour of our (non-existent) 
lawn signs. It is also a government that has chosen political messaging we 
believe to be inimical to both security and rights, and that too gets the treat-
ment it deserves.

Some will see in our critique the caterwauling of two former research 
directors of, and advisors to, ignored commissions of inquiry (albeit not all of 
them on national security). In this last respect, we are guilty of the view that 
when a government finances, at great expense, serious, comprehensive and 
transparent policy-thinking of the sort that now seems rarely to be done in-
side government, it should listen. And when it rejects the recommendations 
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of such reports (as it is free to do), it should do so at least for rational reasons 
because it has a better solution, and not out of inertia or political calculation.

We make no claim to omniscience. A professor of national security and anti- 
terrorism law romps over terrain populated by hundreds of micro-specialists 
in government. And unlike our colleagues working in other areas, we are 
obliged to spend a career focused on the tip of an iceberg whose better part 
is obscured by fierce (and often excessive) secrecy. As students of history, we 
know that it makes us all fools. In the end, history will judge how much we 
have erred in the predictions and fears expressed in this book. 

To save the usual disclaimers throughout the book, we note that one of 
us (Roach) previously served on the board of directors of the British Colum-
bia Civil Liberties Association and acted as its counsel in R v Khawaja (2012 
SCC 69) where he (unsuccessfully) argued that parts of the definition of 
“terrorist activity,” specifically the political and religious motive requirement, 
violated the Charter. We both have been consulted by the Canadian Civil 
Liberties Association on its challenge to Bill C-51 filed in the Ontario Superior 
Court in July 2015, and one of us (Roach) serves on its board of directors.  
Additionally, we have participated in one way or another in considering all 
the national security laws proposed since 9/11, and our work has sometimes 
been on the periphery of some of the lawsuits that followed. Indeed, we have 
rarely opposed such laws, although often urged refinements and improve-
ments. And even with Bill C-51 and the earlier 2015 law, Bill C-44, we did not 
dispute their purported objectives, merely their means and omissions. Our 
focus has always been on repairing 2015’s security laws, not burying them, 
something that has put some distance between us and some rights groups 
that we work with and admire.

We have spoken to all and any who would speak to us — a category that 
includes members of each official political party (and one that is not), and 
a handful of government officials, mostly at academic outreach events. We 
have benefited from the even more helpful input of retired senior mandarins 
and Canadian and non-Canadian security practitioners with considerable 
relevant experience who have shared their insight, although not (of course) 
their operational knowledge. We single out: Mel Cappe, former clerk of the 
Privy Council, and now professor at the University of Toronto, for special 
thanks in reviewing some of this book; Joe Fogarty, a former UK security 
liaison to Canada who generously shared many ideas with us and also came 
out of the shadows to testify before the Senate committee examining Bill 
C-51; and Professor Lorne Dawson of the University of Waterloo who gen-
erously read and commented on our chapter that deals with programs to 
counter violent extremism. We also thank the individuals who reviewed this 
book and provided comments flagged on its cover.
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We have filed dozens of access to information requests and depended on 
others filed by journalists or researchers. Some of these requests generated 
useful information. Even more useful information might have been found if 
requests had been processed more quickly and if less material had been re-
dacted. We have pored over the reporting of Canada’s small — but tenacious 
— band of national security journalists. This book would not have been 
possible without them, and Canadians should appreciate the value provided 
by these determined reporters, willing to do the hard work of scratching 
below the surface of a secretive Canadian government’s most secretive sector. 
Their editors deserve thanks for allowing them to pursue these stories in an 
industry whose modern challenges make subject-matter specialization and 
time-consuming investigations increasingly rare. 

We have conducted much additional research beyond that which went 
into our original backgrounders prepared during February 2015, particu-
larly with respect to historical approaches to terrorism, the evolving nature 
of the terrorist threat and response, and evolving practices with respect to 
countering violent extremism. And of course, we have puzzled over the gov-
ernment’s often brief rationales and explanations for the new laws and have 
reviewed the findings of Canada’s judges, generally publicly reported in un-
redacted decisions, who have the unenviable job of adjudicating right from 
wrong where both are sometimes obscured by a fog of secrecy. All of this is to 
say that we have done our best to find facts and ground our opinions in them. 
If we are incorrect in some of our assertions, it is not for lack of considerable 
effort to be as truthful as possible. This is as intellectually honest a book as we 
are capable of writing based on the facts we have, and it is as open a book as 
we can make. While we have resisted the law professor temptation to resort 
to overlong “essays within an essay” footnotes, we have populated this work 
with extensive endnoting pointing to the sources of our facts. 

We have also benefited from excellent assistance. A team of students 
worked assiduously in the winter to assemble an informal legislative history 
of Bill C-51 in the Commons, still posted at www.antiterrorlaw.ca. But we 
flag, in particular, the superb research assistance provided by Leah Sherriff 
during the crammed winter months of debate on Bill C-51, and in the lead 
up to this book. We rely in places very heavily on her research memoranda, 
especially in Chapters 3 and 13. Leah is a recent JD graduate of the University 
of Toronto’s Faculty of Law. She has served her country courageously in the 
past and we predict that she will have a bright legal career, hopefully in na-
tional security law. At times in the book, we also rely on past research done 
in collaboration with other research partners, and acknowledge that work in 
the endnotes.
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We underscore, however, that the opinions expressed in this book are 
our own, as are any errors. They should not be ascribed to others whose work 
assisted our endeavours. Our opinions truly do represent a blend of both of 
our perspectives. The order of our names on the cover reflects nothing more 
than alphabetical coincidence, not relative contributions: there is no “first 
author” to this book. It was a partnership of overlapping but also distinct 
specialties. And while we will not go so far as one Twitter wag and fuse our 
names into a shared identity — Roachese — there is no part of this book that 
does not bear both our sets of fingerprints.

As will be true for any project of this scale, there are many other people 
who deserve sincere acknowledgement. We thank the many colleagues — in 
academia and elsewhere — who encouraged our work in this area, and regu-
larly spoke with or wrote to us with expressions of encouragement and gems 
of wisdom. We also extend sincere thanks to Jeff Miller, Alisa Posesorski, 
John Sawicki, Lesley Steeve, Anita Levin, Gillian Buckley, Britanie Wilson, 
Carey Roach, and Carmen Siu in the Irwin Law team who supported this 
project from the time it was a gleam in the eye right through to a fast-paced 
publication schedule, designed to produce this book while the issue remained 
ripe. Law is not a nimble creature, but legal publishers can be. Jeff Miller 
especially deserves praise for supporting this project as an exercise in active 
citizenship.

One of us (Roach) gratefully acknowledges the generous financial as-
sistance provided by the Pierre Trudeau Foundation, which awarded him 
a fellowship in 2013 to conduct other research but cheerfully supported a 
change in direction and provided necessary funding for his sabbatical and 
Leah Sherriff’s invaluable research assistance. We thank in particular the 
Trudeau Foundation’s president, Morris Rosenberg, and Jennifer Petrela who 
also organized an important off the record meeting with retired and current 
security officials in early February 2014. Again, in these overheated times, we 
note that the Pierre Trudeau Foundation is a non-partisan charitable organ-
ization and the views expressed in this book are only our own.

Finally, we must thank our families. In fact, we must beg our families for 
their forgiveness. Photoshop may be able to repair our absence from family 
albums for the period from January to July 2015. But much more is required 
to thank Jan, Sandra, Madeleine, Erin, and Carey for their support and pa-
tience through long hours of physical absence, and even longer hours of men-
tal preoccupation and our bouts of outright mental fatigue. We dedicate this 
book to our children, who must continue to enjoy security in this peaceable 
federation. And so we direct this book at those who would make Canada a 
safer place, while honouring our successes as an open, tolerant, peaceful, and 
rights-observing state. 
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There will always be tension in balancing security with rights and Can-
ada is not alone in facing the challenges of evolving and serious terrorist 
threats. We fear that Canada is lagging behind other democracies. We must 
do better — both in understanding and responding. We do not have all of 
the answers. But we think we are asking the right questions and pointing to 
the right problems. We hope that at least one of our readers will be in a pos-
ition, now or someday, to ask similar questions, and actually do something 
in response to the answers. 

Kent Roach & Craig Forcese
August 2015
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